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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 18th day of February, 1993

JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11113
V.

DONALD J. DYER,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Joyce Capps, rendered at the concl usion
of an evidentiary hearing on Septenber 13, 1990.%' The | aw judge
affirmed an order of the Adm nistrator charging respondent with a

vi ol ation of section 91.89(a)(1) of the Federal Aviation

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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Regul ations ("FAR " 14 C.F.R Part 91).%
The Adm nistrator's order, which was filed as the conpl aint,
reads, in pertinent part:

"1. At all tinmes material herein you were and are the
hol der of Airline Transport Certificate No. 1443831.

2. On or about June 21, 1989, you acted as pilot in
command of civil aircraft N218US, a Boeing B-737-200,
identified as Piednont Airlines[?] Flight 1772, on a
flight termnating at Jacksonville, North Carolina.

3. During the course of the above flight, you
executed right turns to the base |l eg and final approach
to Albert Ellis Airport, Jacksonville, North Carolina.
4. The above nentioned airport is an uncontrolled
airport and requires all turns for aircraft approaching
to land to be made to the left.

As a result you violated Section 91.89(a)(1) of the
Federal Aviation Regulations in that you operated an
aircraft to or froman airport wthout an operating
control tower and while approaching to |land you failed
to make all turns to the left."

In his answer, respondent admtted the first three
al l egations of the conplaint and asserted an affirmative defense.
He clainmed that, due to the approach of threatening weather, he
had to execute right turns to avoid the stormsystem3 to 5 mles
sout heast of Ellis Airport and | and safely. Although he did not
formal |y declare an energency, respondent maintains that, since

the situation required enmergency neasures, his actions were

’Section 91.89(a)(1) (now 91.127(b)(1)) states:
"8 91.89 Qperation at airports wthout control towers.

(a) Each person operating an aircraft to or froman airport
w t hout an operating control tower shall -

(1) 1In the case of an airplane approaching to | and, nake
all turns of that airplane to the left unless the airport
di spl ays approved light signals or visual markings indicating
that turns should be made to the right, in which case the pilot
shall make all turns to the right."

SUSAir has since assumed control of Piednmont Airlines.
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necessary for the safe operation of the flight. After listening
to all the testinony, the | aw judge found that respondent was not
justified in making a right hand approach to an uncontrolled
airport in violation of section 91.89(a)(1). She then affirnmed
the Administrator's order.*

I n support of his appeal respondent argues that, given the
evi dence presented, the law judge's decision is inherently
incredible.®> Conversely, the Administrator maintains that the
| aw judge's decision is supported by a preponderance of the
evi dence and was based on a reasonable credibility determ nation
and eval uation of the w tnesses' testinony.

After consideration of the briefs of the parties and the
record below, the Board concludes that safety in air commerce or
air transportation and the public interest require affirmation of
the Adm nistrator's order, as affirnmed by the |aw judge.

Testinmony froman FAA inspector and a USAir (then Pi ednont)
enpl oyee reveal ed that they observed Flight 1772 nake a right
turn approach, a fact that respondent does not dispute. The
pi votal issue then becones whether the evidence supports
respondent’'s claimthat storm clouds perilously near the airport

posed a serious risk of immnent danger such that respondent had

“The Adnministrator did not seek to enforce the sanction
because respondent tinely filed an incident report with the
Nat i onal Aeronautics and Space Admi nistration (NASA), as
aut horized by the Aviation Safety Reporting Program ( ASRP)

®Respondent al so argues that the |aw judge was not
inpartial. W have analyzed the record and determ ned that this
claimis meritless.

The Adm nistrator filed a reply in opposition.
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to deviate fromthe correct |anding procedure for an uncontrolled
airport.

According to respondent, he had been forced to avoid bad
weat her during nost of the flight. For each deviation, he
requested and received clearance fromthe WI m ngton Approach
facility. He testified to the follow ng scenario: As the
aircraft approached Ellis Airport fromthe northwest,
approximately 4 to 5 mles out, Air Traffic Control (ATC) cleared
the flight for visual approach. At that tine, respondent saw
"huge cunul oni mbus build-ups, ... rainfall and sone virga[®..."
about 3 to 5 mles southeast of the airport. Then ATC, on its
own initiative asked, "Wuld you |like an overhead or a right
entry?" Respondent clainmed he then instructed the co-pilot to
radi o ATC, saying, "Tell him in view of the weather, | would
like a right entry,” to which, according to respondent, ATC
replied, "Roger. You're cleared for a visual approach.” At this
poi nt, he executed a right hand approach and | anded. See
Transcript (Tr.) at 123-25.

It is respondent's position that the |aw judge's decision is
inconsistent wwth the facts presented. A review of the record,
however, reveals that after evaluating the testinony and evi dence
adduced at the hearing, the |law judge sinply accepted the version
of events relayed by the Adm nistrator's w tnesses. Various

i nconsi stencies in the witnesses' testinony, of necessity,

®Virga is precipitation that evaporates before reaching the
gr ound.
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required the law judge to make a credibility finding. For
exanpl e, one wtness who was an avi ation safety inspector and
former air traffic control specialist opined that it would have
been very unlikely for Wl mngton ATC to have cl eared respondent
to make right turns on a visual approach to an uncontrolled
airport, as it would have been contrary to the Controller's
Handbook and not within the controller's responsibility.” He
al so stated that there was no reason why the aircraft could not
have made a | eft downw nd approach. Testinony elicited from
respondent’'s own expert w tness reveal ed that ATC does not have
the authority to approve right hand turns in this situation.?

Respondent mai ntains that the evidence supports his

assertion that if he had flown a |l eft hand pattern, the aircraft

"This witness testified as foll ows:

Q "Do air traffic control specialists clear pilots to
make right hand turns to uncontrolled fields after
i ssuing and havi ng recei ved acceptance of a visual
appr oach?

A No, sir, they do not.
Wul d you el aborate on that, please?

A | f such a thing woul d happen, it would be contrary [toO]
the provisions of the Controller's Handbook from an
approach control standpoint such as a situation we're
dealing with here from WI m ngton.

W | m ngton woul d have no VFR responsibility for
the Albert Ellis Airport at all. They woul d be
concerned with the instrunent arrivals and departures
and they would only be involved in a separation of |IFR
traffic fromthe | FR separation standpoint. They woul d
have no control, they woul d exercise no other
controller jurisdiction."

Tr. at 169.

8Tr. at 155.
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woul d have cone dangerously close to thunderstorm clouds.® Both
the FAA inspector and the USAir enpl oyee, eyew tnesses to the
| andi ng, stated, however, that the weather at the airport was
clear. Respondent argues that these witnesses did not have the
unobstructed view of the surrounding area that he did fromthe
cockpit of the aircraft. Admttedly, these w tnesses were
| ooki ng toward the northwest, observing the aircraft as it
approached and | anded. Yet, the inspector indicated that he had
| ooked in all directions around the airport and saw no storm
clouds.® Moreover, data detailing the weather observed at Ellis
and surrounding airports does not, as respondent suggests, render
the | aw judge's conclusion inherently incredible.

In sum the law judge's decision in this case hinged on a
determ nation of witness credibility. Since respondent has not
shown that the |law judge's determ nations were arbitrary or

capricious, they will be upheld. See Adm nistrator v. Smth, 5

NTSB 1560, 1563 (1986). In addition, given the | aw judge's

resolution of the conflicting testinony and evi dence on weat her

°The co-pilot corroborated these weather observations.
He said there was "very good visibility."

"The weather report for Ellis Airport made no nention of
cunmul oni nbus cl ouds on June 21, 1989. At approximately 2:00 p. m
(the tinme the aircraft |anded), the weather observation was
scattered clouds at 3,500 feet, broken clouds at 8,000 feet,
estimated, visibility of 7 mles with no obstruction.

At approximately the sanme tinme, WImngton Airport (about
6.5 nautical mles southwest of EIlis) reported curul oni nbus
cl ouds nmoving to the northeast, while New R ver Marine Corps
Station (approximately 11 nautical mles southeast of Ellis)
reported cumul oni nbus cl ouds northeast and sout hwest noving
nort hwest .
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conditions, we agree with her judgnent that an energency did not
exi st and that respondent, therefore, was not justified in

deviating fromthe mandated traffic pattern. See Adm nistrator

v. Dunahee, 5 NTSB 2064, 2066 (1987).

ACCCRDI NA&Y, |IT IS ORDERED THAT:

1. Respondent' s appeal is deni ed,;
2. The Administrator's order and the initial decision are
af firned.

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



